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analyse the theoretical issues of national self-determination and the
principle of equality of peoples in its relationship with separatism.
The study used a set of methods and techniques of scientific
cognition. The principal ones included the dialectical method,
comparative legal method, formal legal method, and method of
logical analysis. The paper analyses the possibility of reference to the
principle of self-determination of peoples by separatist entities in
Ukraine as a justification for their activities. The minimum necessary
criteria of legal grounds for self-determination are considered,
including the presence of an effective connection of the subject of

Suggested Citation:

Klymenko, K. (2021). Validity of applying the principle of self-determination of peoples by separatist
entities in Ukraine. Law. Human. Environment, 12(4), 141-150. doi: 10.31548/law2021.04.018.

@ @ Copyright © The Author(s). This is an open access article distributed under the terms of the

Creative Commons Attribution License 4.0 (https://creativecommons.org/licenses/by/4.0/)
*Corresponding author



Validity of applying the principle...

self-determination with a certain territory; the presence of the subject itself, i.e., the people
(ethnos), which claims self-determination; and recognition by the international community
of such a potential subject as the bearer of the right to self-determination. As for the
connection with the territory, the doctrine of international law and practice recognizes the
right to cultural and national self-determination in a certain territory for any ethnic group.
This right is limited to the common interests of the entire people of the state, which lies
in the unconditional preservation of the inviolability and integrity of its territory. As for
the presence of the subject of self-determination itself, the people recognize the historical
community of people that has developed in a certain territory and has stable features of
language, culture, and mentality, as well as the awareness of their unity and difference from
others through conscious self-name. At the same time, diasporas and migrants must obey
the laws of the country of residence on the right of citizenship or the right of permanent
residence. As for the recognition of the subject of self-determination by the international
community, they recognize those who are under colonial rule, occupation by a foreign
state, or who are subject to a policy of racism. Consequently, international law does not
protect separatist movements whose goal is secession if they do not meet these criteria.
This means that separatist entities in Ukraine are not entitled to secession, and by their
methods of activity they are terrorist organizations. The practical value of the materials
and conclusions presented in this paper lies in their further use in further developments
aimed at the analysis and study of the self-determination of peoples through separatism, in
the law-making sphere, and the sphere of law enforcement related to ensuring the rights
and freedoms of citizens
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Introduction

Considering the theoretical foundations
and international legal practice of the re-
lationship between the principles of ter-
ritorial integrity of states and the self-de-
termination of peoples, it is necessary to
analyse the possibility and validity of the
application of the principle of self-deter-
mination of peoples by separatist entities
in Ukraine. Do they meet at least the min-
imum necessary criteria for the existence
of a legal basis for self-determination in
the general international legal context?

The author of this study believes that
such mandatory criteria are the presence
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of an effective connection of a potential
subject of self-determination with a cer-
tain territory regarding which self-deter-
mination can be carried out; the presence
of the subject itself, i.e., the people (eth-
nos, not the population), which potentially
claims self-determination; and recognition
by the international community of such
a potential subject as the bearer of the
right to self-determination. Therefore, this
study will consider the compliance of the
“Republic of Crimea”, “Donetsk People’s
Republic” and “Luhansk People’s Republic”
with these criteria.
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Results and Discussion

Territory criterion

Observance of the principles of equality and
self-determination of peoples in conjunction
with the principle of territorial integrity of
states is one of the urgent issues of modern
international law, although international law
makes provision for various forms of exter-
nal self-determination, such as unification,
accession, or division of states [1]. In the doc-
trine of international law and the practices of
states, the provision that in case of the dis-
integration of one state and the emergence
of new ones on its territory, the latter inherit
this territory within the limits established by
the treaty and extend their state sovereignty
to it [2] has long been strengthened.

Consequently, in matters of disposing of
its territory, the state is limited by the inter-
ests of the people, who have the exclusive
right to make a final decision. Any ethnic
group living on the territory of a state is enti-
tled to cultural and national self-determina-
tion (development), limited, however, by the
common interests of the entire people of the
relevant state. No national (ethnic) self-de-
termination is entitled to negate such a com-
mon interest as the unconditional preserva-
tion of the inviolability and integrity of the
territory of the state [3].

According to B.M. Klymenko, historici-
ty as a factor in the formation of a territory
belonging to a self-determined people also
requires a careful and dialectical approach,
since in the historical process, many peo-
ples changed the places of their settlements,
moved, merged with other peoples, formed
new and stable economic, social, and oth-
er ties. Historicity implies a long process,
which, in isolation from other factors, can

distort the real state of affairs and serve as
grounds for unjustified territorial claims [4].

When implementing the principle of
self-determination of peoples, it is necessary
to remember that all the fundamental prin-
ciples of international law are interrelated,
and its implementation should not harm the
territorial integrity of states. However, in a
particular situation, it is sometimes quite
difficult to achieve a harmonious combina-
tion of these principles, and if it is not pos-
sible to find solutions to these issues based
on international law, then it is necessary to
search for effective political means to reach
a compromise, showing good will and toler-
ance towards each other [5].

People (ethnos) criterion
In this connection, the issue of the existence
of “the people of Crimea”, “the people of cer-
tain districts of Donetsk region” and “the peo-
ple of certain districts of Luhansk region” as
bearers of the right of peoples to self-deter-
mination, bearers of sovereignty and sources
of state power, on whose behalf, respectively,
the resolution of the Verkhovna Rada of the
Autonomous Republic of Crimea “On the in-
dependence of Crimea”, “Declaration on the
sovereignty of the Donetsk People’s Repub-
lic” and “Declaration on the proclamation of
independence and state sovereignty of the
Luhansk People’s Republic” were adopted,
and the appropriateness of definitions of
“the people of Crimea”, “people of Donetsk
region” and “people of Luhansk region” from
the standpoint of constitutional and interna-
tional law [6; 7; 8].

The resolution of the Verkhovna Rada of
the Autonomous Republic of Crimea “On the
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independence of Crimea” states that “the Ver-
khovna Rada of the Autonomous Republic of
Crimea, proceeding from the direct expres-
sion of the will of the peoples of Crimea [...]
decides to declare Crimea an independent
sovereign state - the Republic of Crimea, in
which the city of Sevastopol has a special sta-
tus”. In the “Act on the Proclamation of State
Independence of the Donetsk People’s Re-
public” it is declared that “based on the will
of the people of the Donetsk region [...] the
Regional Council of the Donetsk region de-
clares the creation of a sovereign state - the
Donetsk People’s Republic” [9]. In addition,
in the “Declaration on the Proclamation of In-
dependence and State Sovereignty of the Lu-
hansk People’s Republic” it is noted that “the
Luhansk Regional Council, expressing the
will of the people, [...] declares the state sov-
ereignty of the Luhansk People’s Republic”.

Similarly, in the “Constitution of the Re-
public of Crimea” and in the “Constitution
of the Donetsk People’s Republic” and in the
“Temporary Fundamental Law (Constitu-
tion) of the Luhansk People’s Republic” there
is no definition of the term “people”, but it is
only declared that: “The source of power in
the Republic of Crimea is its people, who are
part of the multinational people of the rus-
sian federation” or “The source of power in
the Donetsk (Luhansk) People’s Republic is
its people” [10; 11; 12]. Moreover, it is nec-
essary to pay attention to the fact that in all
three “constitutions” the same wording is
contained as a carbon copy, under the same
numbers of paragraphs and in the same arti-
cles, which leaves no doubt about the single
(russian) authorship of all documents.

As stated in Paragraph 1 of the Decla-
ration on the sovereignty of the Donetsk
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People’s Republic: “citizens of all nationali-
ties of the Donetsk People’s Republic consti-
tute its people, who are the bearer of sover-
eignty and the source of State Power” [7]. A
similar norm is contained in the “Declaration
on the sovereignty of the Luhansk People’s
Republic”: “Citizens of the Republic of all
nationalities constitute the people of the Lu-
hansk People’s Republic”. But the founding
acts of the “Republic of Crimea” do not even
mention who constitutes the “multinational
people of Crimea”.

Thus, from the documents cited above, it
becomes evident that the “people of Crimea”,
“the people of Donetsk region” and “the peo-
ple of Luhansk region” as a whole emerge ex-
clusively based on a single criterion - territo-
rial, as a set of people living on the territory of
an administrative-territorial unit of Ukraine.

Thus, recognizing the right to self-de-
termination of the population of any ad-
ministrative-territorial unit, we come to an
absurd situation: if such a right belongs to
the population of an oblast (autonomous
republic), diverse in its ethnic and national
composition, why does it not belong to the
population of a district, cities, villages, etc.?
At the same time, the question arises wheth-
er the population of a particular district, city,
village, or street can consider itself a people
with the right to self-determination? Conse-
quently, the population of each village can
declare a republic within its territory. If so,
the process of sovereignization can be end-
less. Therefore, I.I. Lukashuk fairly notes that
“the right to self-determination belongs to
the people, the nation, i.e.,, a fairly large and
integral community. Ethnic, religious, lin-
guistic minorities are entitled to cultural au-
tonomy, to respect for their interests within
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the framework of a democratic state” [13]. It
is in this sense that it is meaningless to talk
about the people of a certain region.

In turn, in the science of constitutional
law, the term “people” is defined as a totality
of citizens of the entire state, and the defini-
tion of “population” is used for local self-gov-
ernment issues.

According to the definition of Wikipedia,
“nation” (Greek - €Bvog (ethnos)) is a histor-
ical community of people that has formed on
a certain territory and has stable features of
language, culture, and mentality, as well as
an awareness of its unity and difference from
others through conscious self-naming [14].
The latter is usually recorded in the ethno-
nym, as the self-name of the people. A histor-
ically formed ethnos acts as a social organ-
ism that reproduces itself mainly through
ethnically homogeneous marriages and the
transmission of language, traditions, etc.
to new generations. For a more sustainable
existence, the ethnic group strives to create
its socio-territorial organization (state), and
ethnic groups, especially in modern condi-
tions, to their autonomous associations, con-
solidating their rights in legislation. In world
practice, diasporas and migrants are subject
to the laws of the country of residence in the
national states based on the right of citizen-
ship or the right of permanent residence.

Therefore, even in this sense, it is in-
correct to discuss the “people of Crimea”,
“people of Donetsk region” and “people of
Luhansk region”, and from a scientific stand-
point, it is impossible.

In turn, the study of the recognition by
the international community of the right to
self-determination by the people necessi-
tates an answer to the question whether the

» o«

“people of Crimea”, “the people of Donetsk
region” and “the people of Luhansk region”
bear the right to self-determination accord-
ing to international law?

In relation to the right of peoples to
self-determination, the terms “people”
and “nation” are used in international law.
M.V. Ostroukhov believes that the right to
self-determination is inherent in ethnic com-
munities (peoples) [1].

The famous English international law-
yer, President of the International Court of
Justice of the United Nations in 2006-2009,
Rosalyn Higgins, raising the question of who
exactly is entitled to self-determination,
notes the following: “The emphasis in all rel-
evant documents, as well as in state practice
(under which I refer to statements, declara-
tions, adopted positions) on the importance
of territorial integrity means that “peoples”
should be understood in the sense of all
the peoples of a given territory. Admittedly,
all members of certain minority groups are
part of the peoples of this territory. In this
sense, they are also, as individuals, holders
of the right to self-determination. But mi-
norities as such have no right to self-deter-
mination. This means, in essence, that they
are not entitled to secession, independence,
or association with similar groups in other
states” [15]. Evidently, Professor Higgins be-
lieves that the people of the entire popula-
tion of a given state are entitled to self-deter-
mination, while the national minority living
on the territory of this state are not entitled
in the same way.

Similarly, Ukrainian international law-
yer, judge of the European Court of Human
Rights in 1998-2008, V.H. Butkevich, regard-
ing the possibility of self-determination of
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national minorities, emphasizes that “mod-
ern international law does not automatically
link the rights of national minorities with the
right to self-determination” [16].

Criterion of recognition
by the international community
Furthermore, according to the russian sci-
entist V.L. Tolstykh, the peoples who are
entitled to receive help from the interna-
tional community in achieving self-de-
termination are: “Firstly, peoples under
colonial rule; secondly, peoples living in
the territory occupied by a foreign state;
thirdly, peoples in respect of whom the
state in whose territory they live conducts
a policy of racism” [17]. And the scientist
further states that “international law does
not protect separatist movements whose
purpose is secession, if they do not meet
the above-mentioned characteristics” [17].
Thus, the recognition of the right of a
certain nation to self-determination is not
declarative, but constitutive, i.e., it creates a
new subject in the field of international law.
As for the problem of separatism in
Ukraine, this means that the population
of certain districts of the Donetsk and Lu-
hansk regions (as well as the Autonomous
Republic of Crimea) is not considered by
the UN as having the right to self-determi-
nation, is not recognized by the internation-
al community as a subject of international
law, and, accordingly, is not entitled to such
self-determination [18, 19]. Considering
the above, the population of the Autono-
mous Republic of Crimea and certain dis-
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tricts of the Donetsk and Luhansk regions,
a priori not being separate peoples, not
having a historical effective connection
with the respective territory, have no right
to support from the international com-
munity in terms of assistance in achieving
self-determination through the fact that it:
is not a people in the sense of the right of
peoples to self-determination; is not enti-
tled to self-determination regarding a par-
ticular historical territory; and not recog-
nized by the international community as a
people with the right to self-determination,
which, in fact, the international community
demonstrated by rejecting the possibility of
recognizing the “Republic of Crimea”, “DPR”,
and “LPR”.

Furthermore, It is interesting that the
“DPR” and “LPR” try to create the appear-
ance of pseudo-state activities, hold “ref-
erendums” and “elections”, take part in ne-
gotiations with representatives of Ukraine,
russia, the OSCE, and even sign protocols.
But are groups like the “DPR” and “LPR” ca-
pable of performing any obligations under
international law? And do they want it?

It is doubtful that these questions can be
answered positively. When a non-state actor
starts a struggle with a state, ideology, or
system (capitalist, Western, etc.), it opposes
itself to them and, accordingly, does not want
to share their values and methods.

As for the “DPR” and “LPR”, they will not
be able to apply international law for an-
other reason: they cannot be recognized as
states (even the russian federation, which
provides them with political, military,
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informational, and other support, does not
recognize them as states), and considering
this, they cannot enter into any official in-
ternational relations and, therefore, to be
subjects of international law, bearers of
international rights and obligations. These
and similar entities are consciously incapa-
ble of being equal in sovereignty to states,
and therefore, to strengthen the stability of
the interstate system, the so-called declar-
ative theory of state recognition must be
rejected, so that the separatists, who make
claims for state independence with the use
of force, and their sponsors a priori had no
chance or hope of success.

To ensure its effectiveness, internation-
al law must be a conservative, rigid, regu-
latory system. It should be clear to the new
“players” claiming statehood that they are
obliged to accept the current rules estab-
lished by the recognized states, and not try
to “dilute” these rules with their own inter-
nationally illegal behaviour [20]. Interna-
tional law at the beginning of the 21 cen-
tury is predominantly positive law arising
from the agreement of the will of states and
the behaviour of a separate subject of inter-
national law (a state or, even more so, a non-
state entity), which contradicts the agreed
will of states expressed in the another appli-
cable norm of international law, should be
considered as a violation of this norm [21].

Thus, according to international prac-
tice, the “Republic of Crimea”, “DPR” and
“LPR” fall under the concept of separatism,
which is based on “the aspiration of the pop-
ulation of this or that territory, of these or

that separate ethnic communities that do
not have a common recognition of the right
to self-determination, to separation from the
state, and the very process of separation or
secession is done with a bet on full autono-
mous existence or joining another state” [1].

Conclusions

Thus, the content of the principle of equal-
ity and self-determination of peoples and
the principle of territorial integrity regard-
ing the declaration of “independent states”
in Crimea and the East of Ukraine based on
the principle of self-determination of peo-
ples, suggests as follows:

® firstly, the principle of equality and
self-determination of peoples was imple-
mented by the people of Ukraine through
the creation of a sovereign state, and the
protection of the territorial integrity of
Ukraine is a continuation and security of its
observance;

> secondly, an encroachment on the
territorial integrity of Ukraine is also an
encroachment on the right of the people of
Ukraine to self-determination;

> thirdly, the “Republic of Crimea”,
“DPR”, and “LPR” are proclaimed in viola-
tion of the principles of equality and self-de-
termination of peoples and the principle of
territorial integrity and cannot be recog-
nized by the international community;

> fourthly, the “Republic of Crimea”,
“DPR”, and “LPR” are by their very nature
separatist entities without signs of state-
hood, and by their methods of activity they
are terrorist organizations.
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[IMTaHHA OGI'PYHTOBAHOCTI 3aCTOCYBAaHHS NPUHLUAILY
CaMOBHM3HAa4YeHHSA HAPOJiIB cenapaTUCTCbKUMU YTBOPEHHSAMU
B YKpaiHi
Kupuao Osnerosuuy KiimmeHko
Kanguaat puuiyHUX HayK, JOLEHT
HauioHanbHM# yHiIBepcUTeT 6iopecypciB i NpUPOJOKOPUCTYBaHHSA YKpaiHU
03041, By.1. 'epoiB O60pony, 15, M. KuiB, Ykpaina

AHomayis

[Iponec cy4yacHOTO CyCHiJIbHOTO PO3BUTKY BHU3HA4Ya€TbCA [JBOMA Jia/leKTUYHO
NPOTUNEXKHUMHU TeHJEHIiIMU: [OLEHTPOBHUMHY, 10 BHUPAXKAITbCA B 3arajbHOCBITOBiN
inTerpanii i ro6asnisauii, i BijlieHTPOBUMY, 1110 BUSBJSAIOTLCS B perioHaibHiM JoKasizaigii,
ofiHier0 3 ¢opM sikoi € peHOMeH cemapaTU3My - NpParHeHHsl pPerioHiB y ckJaji AepkaB
10 BiJJOKpeMJIEHHSI, HAaOYTTI0 OibIIOI MOJIITUYHOI CAMOCTIHHOCTI, CyBepeHIiTeTy ax /0
TepUuTOpiasbHOrO BiAAieHHS abo NpUEAHAHHS 0 iHIIOTO AepxkaBi. MeTa cTaTTi noJsisrae
B INpPOBeJEHHI aHa/li3y TeopeTHYHUX MNpPOO6JEeMHU HAI[iOHAJbHOIO CaMOBU3HAueHHS Ta
HMPUHLMIY PiBHONIPABHOCTI HAPO/iB ¥ HOro B3aEMO3B’SA3Ky 3 ceapaTU3MoM. Y AocaipKkeHH]
0y/10 BUKOPUCTAHO CYKYITHICTb METOZiB i MPUHOMiB HAyKOBOTO NizHaHHS. OCHOBHI 3-ITOMiX
HUX: JiaJIeKTUYHUNA MeTo/Ji, NOPiBHAJBbHO-NPAaBOBUN MeTO[, (OpMajbHO-IOPUAUIHUI
MeTOoJ, Ta METOJ JIOTIYHOro aHasizy Y cTaTTi HaZlaHUM aHaJi3 MOXJUBOCTI NMOCHUJIAHHSA
CenapaTUCTCbKUMHU yTBOPEHHSMHU B YKpaiHi Ha NPUHLUI CaMOBU3HA4Ye€HHS HApOAIB, K
OOI'PYHTYBaHHS CBOEI AisibHOCTI. Po3rissHyTI MiHiMa/bHO HeOoOXiHI KpuTepil mpaBOBUX
nificTaB /i1 CaMOBH3HAuYeHHs, cepeJ, IKUX: HAsABHICTb ePeKTUBHOrO 3B’A3KYy CyO'€KTa
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CaMOBM3HaueHHs i3 1eBHO TEPUTOPI€I0; HAsABHICTb CaMOro Cy6’eKTy TO6TO Hapoy (eTHOCY),
AKWAU NIpeTeH/ly€ Ha CaMOBU3HA4YeHH; | BU3HAaHHA MiXKHApO/HUM CIIiBTOBAapUCTBOM TAaKOI'0
NoTeHIiiHOro cy6’ekTa HOCieM NpaBa Ha caMoBU3HaudeHHs. lllo/10 3B’A3Ky 3 TepUTOpi€lo B
JIOKTPHHI MDKHapOZHOro NpaBa i NpakTHULi 3a 6yAb-AKHUM €THOCOM BHM3HAETHCS NPABO HA
KyJIbTYPHO-HallioHa/IbHe CaMOBM3HauYeHHsI Ha NeBHiN TepuTopil. lle mpaBo 06MeXyeTbCs
3araJlbHUMHU iHTepecaMM BCbOTO HApOAy /[iepXaBH, SIKUM TMoJArae B 6e3yMOBHOMY
36epekeHHI HeJJOTOPKAHHOCTI U misticHOCTi 11 TepuTopii. Illoo HassBHOCTI caMoTo Cy6’eKTa
CaMOBM3HauyeHHs1, TO HApOJIOM BU3HAETHCSA iCTOPUYHA CNIJIbHICTD JIIOJeH, IKa CKJIajacs Ha
neBHil TepuTopil Ta BoJsIofi€ cTabiIbHUMU 0COBJIUBOCTSMU MOBH, KYJIBTYPHU 1 ICUXiYHOTO
CcKkJ1aly (MEHTabHICTD), @ TaKOXK YCBiOMJIEHHSIM CBOEI €AHOCTI i BiAMiHHOCTI Bif iHIIMX
yepes CBiZjoMy caMOHa3By. BojHo4ac Aiacnopy Ta MirpaHTy MarThb NMiANIOPAJAKOBYBaTHCA
3aKOHaM KpaiHU [IPOKWBAHHSA Ha NpaBi FPOMaZAHCTBA YU NPaBi NOCTIHOTO NPOXKHMBAHHA.
lllofo BU3HAHHA CyO'EKTAa CaMOBM3HAYeHHS MDKHApPOJHUM CHIBTOBApUCTBOM, TO HHUMH
BU3HAIOTHCA Ti, 110 Mepe6yBaOTh IiJ| KOJIOHIaJIbHUM ITaHYBAaHHSM, OKYTalli€l0 iHO3eMHOI0
Jlep>KaBol0 M L[0J0 IKUX NPOBOAMUTHLCA MOJIITHKA pacu3sMy. OTxe, MibkHapoJHe MpaBo He
3axMlla€e CenapaTUCTChKI PyXH, METO SKHUX € cellecid, AKII0 BOHU He BiANOBIJAlOTb LIUM
o3HakaM. lle o3Hauag, 1110 cenapaTUCTCbKI yTBOPeHHA B YKpalHi He MalOTh IIpaBa Ha cellecilo,
a 3a MeToJaMHU JifJIbHOCTI € TEepOPUCTUYHHUMHU opraHizaniamu. [IpakTh4yHa LiHHICTB
MaTepiaJiiB Ta BUCHOBKIB [10JIAITA€ B 10/]a/IbLIIOMY BUKOPUCTAHHI iX y ToAa/IbIIMX PO3PO6OK,
CIpsAMOBAHUX Ha aHaJ/li3 Ta BUBYEHHA CaMOBU3HA4YE€HHH HapO/IB LUIAXOM celapaTU3MY, Y
npaBoTBOpUiil cdepi Ta chepi nmpaBo3acTocyBaHHs, MOB’sA3aHill i3 3abe3neyeHHAM NpaB,
CcBO6OJ TPOMA/ISIH

Kawuoei caoea: Hapop, MiXHapoJHe BH3HAaHHs, IPaBO HAa CaMOBM3HAueHHsl, CeIlecid,
TepUuTopis
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